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The Stock Clearing Corporation of Philadelphia (“SCCP”) is filing this partial 
amendment to SR-SCCP-2008-01.  The changes reflect the conclusion that the Certificate 
of Incorporation and the By-Laws (the “Governance Documents”) of The NASDAQ 
OMX Group, Inc. (“NASDAQ OMX”) will, following the closing of the proposed 
acquisition of SCCP by NASDAQ OMX, constitute rules of SCCP.  Accordingly, SCCP 
is amending this filing, which proposed certain changes to the Articles of Incorporation 
of SCCP, in order to propose the adoption of the Governance Documents as rules of 
SCCP.  The Governance Documents have previously been approved by the Commission 
as rules of The NASDAQ Stock Market LLC (the “NASDAQ Exchange”), and certain 
amendments to the By-Laws of NASDAQ OMX to reflect the acquisition of SCCP have 
been proposed by the NASDAQ Exchange in Securities Exchange Act Release No. 
57761 (May 1, 2008), 73 FR 26182 (May 8, 2008) (SR-NASDAQ-2008-035), and those 
changes to the By-Laws must be approved prior to the closing of the acquisition of SCCP 
by NASDAQ OMX.  Accordingly, SCCP believes that it is appropriate for the 
Commission to approve SCCP’s proposal as amended by this Amendment on an 
accelerated basis without seeking prior public comment on the Amendment.   

 
1.   On page 3 of the original filing, please insert “and Exhibit 5A” following 

“Exhibit 5”.   
 
2.  On page 5 and 9 of the original filing, please insert the following text 

immediately prior to the section of the filing entitled “Statutory Basis”: 
 

NASDAQ OMX Governance Documents 
 
 The acquisition of the Exchange by NASDAQ OMX will result in the Exchange 

becoming a direct wholly owned subsidiary of NASDAQ OMX, and SCCP becoming an 

indirect wholly owned subsidiary of NASDAQ OMX.  Accordingly, the Certificate of 

Incorporation and By-Laws (the “Governance Documents”) of NASDAQ OMX will 

become rules of SCCP.  The Governance Documents have previously been approved by 

the Commission as rules of The NASDAQ Stock Market LLC (the “NASDAQ 

Exchange”), and certain amendments to the By-Laws of NASDAQ OMX to reflect the 

acquisition of SCCP have been proposed by the NASDAQ Exchange in Securities 

Exchange Act Release No. 57761 (May 1, 2008), 73 FR 26182 (May 8, 2008) (SR-

NASDAQ-2008-035), and those changes to the By-Laws must be approved prior to the 

closing of the acquisition of the Exchange and SCCP by NASDAQ OMX.  Accordingly, 
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SCCP requests that the Commission approve the Governance Documents, including the 

amendments to the NASDAQ OMX By-Laws that were also proposed in SR-NASDAQ-

2008-035, as rules of SCCP.  The amendments proposed by SR-NASDAQ-2008-035 

involve changes in terminology to apply to SCCP and other self-regulatory organizations 

that NASDAQ OMX proposes to acquire the same provisions of the Governance 

Documents that are specifically applicable to the NASDAQ Exchange.  

 As a self-regulatory organization that will be owned by NASDAQ OMX, SCCP is 

making reference in this proposed rule change to the provisions of the Governance 

Documents pertaining to NASDAQ OMX’s ownership of self-regulatory organizations: 

• Article Fourth, Section C of the Certificate of Incorporation and Section 12.5 of 

the By-Laws relate to limitations on the voting of NASDAQ OMX voting 

securities by persons owning more than 5% of the total outstanding voting 

securities.  

• Article Eighth of the Certificate and Section 11.3 of the By-Laws relate to By-

Law amendments. 

• Article Ninth of the Certificate and Section 12.6 of the By-Laws relate to 

amendments to the Certificate of Incorporation.  

• Article Eleventh of the Certificate and Section 12.7 of the By-Laws relate to 

consideration of the regulatory obligations of NASDAQ OMX’s self-regulatory 

subsidiaries by the NASDAQ OMX Board of Directors.  

• Section 12.1 of the By-Laws relates to the self-regulatory functions of SCCP and 

the other self-regulatory subsidiaries of NASDAQ OMX. 
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• Section 12.2 of the By-Laws relates to cooperation with the Commission and 

each self-regulatory subsidiary of NASDAQ OMX. 

• Section 12.3 of the By-Laws relates to the jurisdiction of the Commission and 

each self-regulatory subsidiary of NASDAQ OMX. 

• Section 12.4 of the By-Laws relates to further assurances by officers, directors, 

employees, and agents with regard to the applicability of Sections 12.1, 12.2 and 

12.3 of the By-Laws.   

SCCP also notes that although the Certificate of Designation of Series D Preferred Stock, 

which formerly provided for control of The Nasdaq Stock Market, Inc. by National 

Association of Securities Dealers, Inc. (“NASD”) remains a part of NASDAQ OMX’s 

Certificate of Incorporation, the share of Series D Preferred Stock described therein is not 

outstanding.  NASDAQ OMX informs SCCP that it expects to remove this provision 

from its Certificate of Incorporation in the near future.  

 3. On page 6 of the original filing, please insert the following text 
immediately prior to the section of the filing entitled “Proposed Rule Change Based on 
Rules of Another Self-Regulatory Organization or of the Commission”:  
 
 SCCP requests that the Commission find good cause for approving Amendment 

No. 1 on an accelerated basis, without seeking prior public comment on the Amendment.  

The amendment proposes adoption of the Governance Documents of NASDAQ OMX as 

rules of SCCP.  The Governance Documents have previously been approved by the 

Commission as rules of the NASDAQ Exchange, and certain amendments to the By-

Laws of NASDAQ OMX to reflect the acquisition of the Exchange and SCCP have been 

proposed by the NASDAQ Exchange in Securities Exchange Act Release No. 57761 

(May 1, 2008), 73 FR 26182 (May 8, 2008) (SR-NASDAQ-2008-035), and those 
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changes to the By-Laws must be approved prior to the closing of the acquisition of SCCP 

by NASDAQ OMX.  Accordingly, there is no need for the Commission to seek 

additional public comment on the Governance Documents before approving them as rules 

of SCCP.  SCCP also understands that the Commission has received no comments on 

SR-NASDAQ-2008-035 to date.  

 4. On page 6, delete the text appearing under the heading “Proposed Rule 
Change Based on Rules of Another Self-Regulatory Organization or of the Commission” 
and insert the following: 
 
 Amendment No. 1 contains the Governance Documents of NASDAQ OMX, 

which, with the exception of the changes proposed in SR-NASDAQ-2008-035, are 

currently rules of the NASDAQ Exchange and have previously been approved by the 

Commission.  The rest of the proposed rule change is not based on the rules of another 

self-regulatory organization or of the Commission.  
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EXHIBIT 5A 

 The text of the proposed rule change is below.  Proposed new language is 

underlined.1   

 
Certificate of Incorporation of The NASDAQ OMX Group, Inc. 

 
Article First 
 

The name of the corporation is The NASDAQ OMX Group, Inc. 
 
Article Second 

 
The address of Nasdaq's registered office in the State of Delaware is 1209 Orange 

Street, City of Wilmington, County of New Castle, Delaware 19801. The name of 
Nasdaq's registered agent at such address is The Corporation Trust Company. 
 
Article Third 
 

The nature of the business or purposes to be conducted or promoted is to engage 
in any lawful act or activity for which corporations may be organized under the General 
Corporation Law of the State of Delaware. 
 
Article Fourth 

 
A. The total number of shares of Stock which Nasdaq shall have the authority to 

issue is Three Hundred Thirty Million (330,000,000), consisting of Thirty Million 
(30,000,000) shares of Preferred Stock, par value $.01 per share (hereinafter referred to 
as "Preferred Stock"), and Three Hundred Million (300,000,000) shares of Common 
Stock, par value $.01 per share (hereinafter referred to as "Common Stock"). 
 

B. The Preferred Stock may be issued from time to time in one or more series. 
The Board of Directors of Nasdaq (the "Board") is hereby authorized to provide for the 
issuance of shares of Preferred Stock in one or more series and, by filing a certificate 
pursuant to the applicable law of the State of Delaware (hereinafter referred to as 
"Preferred Stock Designation"), to establish from time to time the number of shares to be 
included in each such series, and to fix the designation, powers, preferences and rights of 

                                                 
1  The Certificate of Incorporation of NASDAQ OMX, as filed with the Secretary of 

State of the State of Delaware (the “Secretary of State”), consists of the Amended 
and Restated Certificate of Incorporation of The Nasdaq Stock Market, Inc. filed 
with the Secretary of State on May 23, 2003 and a series of subsequent filings 
making amendments thereto.  The text of the proposed rule change provided here 
integrates the operative provisions of all of these documents.  



SR-SCCP-2008-01 Amendment No. 1  Page 8 of 45 

the shares of each such series and the qualifications, limitations and restrictions thereof. 
The authority of the Board with respect to each series shall include, but not limited to, 
determination of the following: 
 

(1) The designation of the series, which may be by distinguishing number, letter 
or title. 
 

(2) The number of shares of the series, which number the Board may thereafter 
(except where otherwise provided in the Preferred Stock Designation) increase or 
decrease (but not below the number of shares thereof then outstanding). 
 

(3) The amounts payable on, and the preferences, if any, of shares of the series in 
respect of dividends, and whether such dividends, if any, shall be cumulative or 
noncumulative. 
 

(4) Dates at which dividends, if any, shall be payable. 
 

(5) The redemption rights and price or prices, if any, for shares of the series. 
 

(6) The terms and amount of any sinking fund provided for the purchase or 
redemption of shares of the series. 
 

(7) The amounts payable on, and the preferences, if any, of shares of the series in 
the event of any voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of Nasdaq. 
 

(8) Whether the shares of the series shall be convertible into or exchangeable for 
shares of any other class or series, or any other security, of Nasdaq or any other 
corporation, and, if so, the specification of such other class or series or such other 
security, the conversion or exchange price or prices or rate or rates, any adjustments 
thereof, the date or dates at which such shares shall be convertible or exchangeable and 
all other terms and conditions upon which such conversion or exchange may be made. 
 

(9) Restrictions on the issuance of shares of the same series or of any other class 
or series. 
 

(10) The voting rights, if any, of the holders of shares of the series. Pursuant to 
the foregoing authority, the Board has previously authorized the issuance of (i) Series A 
Cumulative Preferred Stock by filing a Certificate of Designations, Preferences and 
Rights with the Secretary of State of the State of Delaware on March 8, 2002, and (ii) 
Series B Preferred Stock by filing a Certificate of Designations, Preferences and Rights 
with the Secretary of State of the State of Delaware on March 8, 2002. The number of 
shares included in the Series A Cumulative Preferred Stock, the powers, preferences and 
rights of the shares of such series, and the qualifications, limitations and restrictions 
thereof are set forth in Annex A hereto, and the number of shares included in the Series B 
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Preferred Stock, the powers, preferences and rights of the shares of such series, and the 
qualifications; limitations and restrictions thereof are set forth in Annex B hereto. 
 

C.1. (a) Except as may otherwise be provided in this Restated Certificate of 
Incorporation (including any Preferred Stock Designation) or by applicable law, each 
holder of Common Stock, as such, shall be entitled to one vote for each share of Common 
Stock held of record by such holder on all matters on which stockholders generally are 
entitled to vote, and no holder of any series of Preferred Stock, as such, shall be entitled 
to any voting powers in respect thereof.  
 

(b) Except as may otherwise be provided in this Restated Certificate of 
Incorporation or by applicable law, the holders of the 3.75% Series A Convertible Notes 
due 2012 (as may be amended, supplemented or otherwise modified from time to time, 
the “Series A Notes”) and the 3.75% Series B Convertible Notes due 2012 (as may be 
amended, supplemented or otherwise modified from time to time, the “Series B Notes” 
and, together with the Series A Notes, the “Notes”) which may be issued from time to 
time by Nasdaq shall be entitled to vote on all matters submitted to a vote of the 
stockholders of Nasdaq, voting together with the holders of the Common Stock (and of 
any other shares of capital stock of Nasdaq entitled to vote at a meeting of stockholders) 
as one class. Each principal amount of Notes shall be entitled to a number of votes equal 
to the number of votes represented by the Common Stock of Nasdaq that could then be 
acquired upon conversion of such principal amount of Notes into Common Stock, subject 
to adjustments as provided in the Notes and the Indenture dated as of April 22, 2005 
between Nasdaq and Law Debenture Trust Company of New York, as trustee, as such 
Indenture may be amended, supplemented or otherwise modified from time to time. 
Holders of the Notes shall be deemed to be stockholders of Nasdaq, and the Notes shall 
be deemed to be shares of stock, solely for the purpose of any provision of the General 
Corporation Law of the State of Delaware or this Restated Certificate of Incorporation 
that requires the vote of stockholders as a prerequisite to any corporate action.  
 

2. Notwithstanding any other provision of this Restated Certificate of 
Incorporation, but subject to subparagraph 6 of this paragraph C. of this Article Fourth, in 
no event shall (i) any record owner of any outstanding Common Stock or Preferred Stock 
which is beneficially owned, directly or indirectly, as of any record date for the 
determination of stockholders and/or holders of Notes entitled to vote on any matter, or 
(ii) any holder of any Notes which are beneficially owned, directly or indirectly, as of any 
record date for the determination of stockholders and/or holders of Notes entitled to vote 
on any matter, by a person (other than an Exempt Person) who beneficially owns shares 
of Common Stock, Preferred Stock and/or Notes in excess of five percent (5%) of the 
then-outstanding shares of stock generally entitled to vote as of the record date in respect 
of such matter (“Excess Shares and/or Notes”), be entitled or permitted to vote any 
Excess Shares and/or Notes on such matter. For all purposes hereof, any calculation of 
the number of shares of stock outstanding at any particular time, including for purposes 
of determining the particular percentage of such outstanding shares of stock of which any 
person is the beneficial owner, shall be made in accordance with the last sentence of Rule 
13d-3(d)(1)(i) of the General Rules and Regulations under the Securities Exchange Act of 
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1934, as amended (the “Exchange Act”), as in effect on the date of filing this Restated 
Certificate of Incorporation.  
 

3. The following definitions shall apply to this paragraph C. of this Article Fourth:  
 

(a) “Affiliate” shall have the meaning ascribed to that term in Rule 12b-2 of the 
General Rules and Regulations under the Exchange Act, as in effect on the date of filing 
this Restated Certificate of Incorporation.  
 

(b) A person shall be deemed the “beneficial owner” of, shall be deemed to have 
“beneficial ownership” of and shall be deemed to “beneficially own” any securities:  
 

(i) which such person or any of such person’s Affiliates is deemed to beneficially 
own, directly or indirectly, within the meaning of Rule l3d-3 of the General Rules and 
Regulations under the Exchange Act as in effect on the date of the filing of this Restated 
Certificate of Incorporation;  
 

(ii) which such person or any of such person’s Affiliates has (A) the right to 
acquire (whether such right is exercisable immediately or only after the passage of time) 
pursuant to any agreement, arrangement or understanding (other than customary 
agreements with and between underwriters and selling group members with respect to a 
bona fide public offering of securities), or upon the exercise of conversion rights, 
exchange rights, rights, warrants or options, or otherwise; provided, however, that a 
person shall not be deemed the beneficial owner of, or to beneficially own, securities 
tendered pursuant to a tender or exchange offer made by or on behalf of such person or 
any of such person’s Affiliates until such tendered securities are accepted for purchase; or 
(B) the right to vote pursuant to any agreement, arrangement or understanding; provided, 
however, that a person shall not be deemed the beneficial owner of, or to beneficially 
own, any security by reason of such agreement, arrangement or understanding if the 
agreement, arrangement or understanding to vote such security (1) arises solely from a 
revocable proxy or consent given to such person in response to a public proxy or consent 
solicitation made pursuant to, and in accordance with, the applicable rules and regulations 
promulgated under the Exchange Act and (2) is not also then reportable on Schedule 13D 
under the Exchange Act (or any comparable or successor report); or  
 

(iii) which are beneficially owned, directly or indirectly, by any other person and 
with respect to which such person or any of such person’s Affiliates has any agreement, 
arrangement or understanding (other than customary agreements with and between 
underwriters and selling group members with respect to a bona fide public offering of 
securities) for the purpose of acquiring, holding, voting (except to the extent 
contemplated by the proviso to (b)(ii)(B) above) or disposing of such securities; 
provided, however, that (A) no person who is an officer, director or employee of an 
Exempt Person shall be deemed, solely by reason of such person’s status or authority as 
such, to be the “beneficial owner” of, to have “beneficial ownership” of or to 
“beneficially own” any securities that are “beneficially owned” (as defined herein), 
including, without limitation, in a fiduciary capacity, by an Exempt Person or by any 
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other such officer, director or employee of an Exempt Person, and (B) the Voting 
Trustee, as defined in the Voting Trust Agreement by and among Nasdaq, the National 
Association of Securities Dealers, Inc., a Delaware corporation (the “NASD”), and The 
Bank of New York, a New York banking corporation, as such may be amended from 
time to time (the “Voting Trust Agreement”), shall not be deemed, solely by reason of 
such person’s status or authority as such, to be the “beneficial owner” of, to have 
“beneficial ownership” of or to “beneficially own” any securities that are governed by 
and held in accordance with the Voting Trust Agreement.  
 

(c) A “person” shall mean any individual, firm, corporation, partnership, limited 
liability company or other entity.  
 

(d) “Exempt Person” shall mean Nasdaq or any Subsidiary of Nasdaq, in each 
case including, without limitation, in its fiduciary capacity, or any employee benefit plan 
of Nasdaq or of any Subsidiary of Nasdaq, or any entity or trustee holding stock for or 
pursuant to the terms of any such plan or for the purpose of funding any such plan or 
funding other employee benefits for employees of Nasdaq or of any Subsidiary of 
Nasdaq.  
 

(e) “Subsidiary” of any person shall mean any corporation or other entity of 
which securities or other ownership interests having ordinary voting power sufficient to 
elect a majority of the board of directors or other persons performing similar functions 
are beneficially owned, directly or indirectly, by such person, and any corporation or 
other entity that is otherwise controlled by such person.  
 

(f) The Board shall have the power to construe and apply the provisions of this 
paragraph C. of this Article Fourth and to make all determinations necessary or desirable 
to implement such provisions, including, but not limited to, matters with respect to (1) the 
number of shares of stock beneficially owned by any person, (2) the number of Notes 
beneficially owned by any person, (3) whether a person is an Affiliate of another, (4) 
whether a person has an agreement, arrangement or understanding with another as to the 
matters referred to in the definition of beneficial ownership, (5) the application of any 
other definition or operative provision hereof to the given facts, or (6) any other matter 
relating to the applicability or effect of this paragraph C. of this Article Fourth.  
 

4. The Board shall have the right to demand that any person who is reasonably 
believed to hold of record or beneficially own Excess Shares and/or Notes supply Nasdaq 
with complete information as to (a) the record owner(s) of all shares and/or Notes 
beneficially owned by such person who is reasonably believed to own Excess Shares 
and/or Notes, and (b) any other factual matter relating to the applicability or effect of this 
paragraph C. of this Article Fourth as may reasonably be requested of such person.  
 

5. Any constructions, applications, or determinations made by the Board, pursuant 
to this paragraph C. of this Article Fourth, in good faith and on the basis of such 
information and assistance as was then reasonably available for such purpose, shall be 
conclusive and binding upon Nasdaq, its stockholders and the holders of the Notes.  



SR-SCCP-2008-01 Amendment No. 1  Page 12 of 45 

 
6. Notwithstanding anything herein to the contrary, subparagraph 2 of this 

paragraph C. of this Article Fourth shall not be applicable to any Excess Shares and/or 
Notes beneficially owned by (a) the NASD or its Affiliates until such time as the NASD 
beneficially owns five percent (5%) or less of the outstanding shares of stock and/or 
Notes entitled to vote on the election of a majority of directors at such time, (b) any other 
person as may be approved for such exemption by the Board prior to the time such person 
beneficially owns more than five percent (5%) of the outstanding shares of stock and/or 
Notes entitled to vote on the election of a majority of directors at such time or (c) 
Hellman & Friedman Capital Partners IV, L.P., H&F International Partners IV-A, L.P., H 
& F International Partners IV-B, L.P., H&F Executive Fund, IV L.P.; Silver Lake 
Partners II TSA, L.P., Silver Lake Technology Investors II, L.L.C., Silver Lake Partners 
TSA, L.P., and Silver Lake Investors, L.P. or their respective affiliated investment funds 
that are: (i) under common management and control, (ii) comprised of members or 
partners with the same ultimate ownership, and (iii) subject to terms and conditions that 
are substantially identical in all material respects, if the Board has approved an exemption 
for any other person pursuant to Section 6(b) of this paragraph C. of this Article Fourth 
(other than an exemption granted in connection with the establishment of a strategic 
alliance with another exchange or similar market) provided that in no event shall the 
exemption contained in Section 6(c) cause a registered broker or dealer or an Affiliate 
thereof (a “Broker Affiliate,” provided that, a Broker Affiliate shall not include an entity 
that either owns ten percent or less of the equity of a broker or dealer, or for which the 
broker or dealer accounts for one percent or less of the gross revenues received by the 
consolidated entity) to receive an exemption for a greater percentage of voting securities 
than has been granted to another Broker Affiliate by the Board. The Board, however, may 
not approve an exemption under Section 6(b): (i) for a Broker Affiliate or (ii) an 
individual or entity that is subject to a statutory disqualification under Section 3(a)(39) of 
the Exchange Act. The Board may approve an exemption for any other stockholder or 
holder of Notes if the Board determines that granting such exemption would (A) not 
reasonably be expected to diminish the quality of, or public confidence in, Nasdaq or The 
NASDAQ Stock Market LLC or the other operations of Nasdaq and its subsidiaries, on 
the ability to prevent fraudulent and manipulative acts and practices and on investors and 
the public, and (B) promote just and equitable principles of trade, foster cooperation and 
coordination with persons engaged in regulating, clearing, settling, processing 
information with respect to and facilitating transactions in securities or assist in the 
removal of impediments to or perfection of the mechanisms for a free and open market 
and a national market system. 
 

7. In the event any provision (or portion thereof) of this paragraph C. of this 
Article Fourth shall be found to be invalid, prohibited or unenforceable for any reason, 
the remaining provisions (or portions thereof) of this paragraph C. of this Article Fourth 
shall remain in full force and effect, and shall be construed as if such invalid, prohibited 
or unenforceable provision (or portion hereof) had been stricken herefrom or otherwise 
rendered inapplicable, it being the intent of Nasdaq, its stockholders and the holders of 
the Notes that each such remaining provision (or portion thereof) of this paragraph C. of 
this Article Fourth remains, to the fullest extent permitted by law, applicable and 
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enforceable as to all stockholders and all holders of Notes, including stockholders and 
holders of Notes that beneficially own Excess Shares and/or Notes, notwithstanding any 
such finding. 
 
Article Fifth 
 

A. The business and affairs of Nasdaq shall be managed by, or under the direction 
of, the Board. The total number of directors constituting the entire Board shall he fixed 
from time to time by the Board. 
 

B. Subject to the provisions of this paragraph B, the Board (other than those 
directors elected by the holders of any series of Preferred Stock provided for, or fixed 
pursuant to the provisions of Article Fourth hereof (the "Preferred Stock Directors")) 
shall be divided into three classes, as nearly equal in number as possible, designated 
Class I, Class II and Class III. Each director elected or appointed prior to this 
effectiveness of this Certificate of Amendment under the General Corporation Law of the 
State of Delaware shall serve for his or her full term, such that the term of each Class I 
director shall expire at the 2007 annual meeting of stockholders; the term of each Class II 
director shall expire at the 2005 annual meeting of stockholders; and the term of each 
Class III director shall expire at the 2006 annual meeting of stockholders. In case of any 
increase or decrease, from time to time, in the number of directors (other than Preferred 
Stock Directors), the number of directors in each class shall be apportioned as nearly 
equal as possible. The term of each director elected at the 2005 annual meeting of 
stockholders; and at each subsequent annual meeting of stockholders shall expire at the 
first annual meeting of stockholders following his or her election. Commencing with the 
2007 annual meeting of stockholders, the foregoing classification of the Board shall 
cease, and the directors, other than the Preferred Stock Directors, shall be elected by the 
holders of the Voting Stock (as hereinafter defined) and shall hold office until the next 
annual meeting of stockholders and until their respective successors shall have been duly 
elected and qualified, subject, however, to prior death, resignation, retirement, 
disqualification or removal from office.  
 

C. Subject to the rights of the holders of any one or more series of Preferred Stock 
then outstanding, newly created directorships resulting from any increase in the 
authorized number of directors or any vacancies in the Board resulting from death, 
resignation, retirement, disqualification, removal from office or other cause shall only be 
filled by the Board. No decrease in the number of directors shall shorten the term of any 
incumbent director. 

 
D. Except for Preferred Stock Directors, any director, or the entire Board, may be 

removed from office at any time, but only by the affirmative vote of at least 66 2/3% of 
the total voting power of the outstanding shares of capital stock of Nasdaq entitled to vote 
generally in the election of directors ("Voting Stock"), voting together as a single class. 
 

E. During any period when the holders of any series of Preferred Stock have the 
right to elect additional directors as provided for or fixed pursuant to the provisions of 
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Article Fourth hereof, then upon commencement and for the duration of the period during 
which such right continues: (i) the then otherwise total authorized number of directors of 
Nasdaq shall automatically be increased by such specified number of directors, and the 
holders of such Preferred Stock shall be entitled to elect the additional directors so 
provided for or fixed pursuant to said provisions, and (ii) each such additional director 
shall serve until such director's successor shall have been duly elected and qualified, or 
until such director's right to hold such office terminates pursuant to said provisions, 
whichever occurs earlier, subject to his earlier death, disqualification, resignation or 
removal. Except as otherwise provided by the Board in the resolution or resolutions 
establishing such series, whenever the holders of any series of Preferred Stock having 
such right to elect additional directors are divested of such right pursuant to the 
provisions of such stock, the terms of office of all such additional directors elected by the 
holders of such stock, or elected to fill any vacancies resulting from death, resignation, 
disqualification or removal of such additional directors, shall forthwith terminate and the 
total authorized number of directors of Nasdaq shall automatically be reduced 
accordingly. 
 
Article Sixth 
 

A. A director of Nasdaq shall not be liable to Nasdaq or its stockholders for 
monetary damages for breach of fiduciary duty as a director, except to the extent that 
such exemption from liability or limitation thereof is not permitted under the General 
Corporation Law of the State of Delaware as the same exists or may hereafter be 
amended. 
 

B. Any repeal or modification of paragraph A shall not adversely affect any right 
or protection of a director of Nasdaq existing hereunder with respect to any act or 
omission occurring prior to such repeal or modification. 
 
Article Seventh 
 

No action that is required or permitted to be taken by the stockholders of Nasdaq 
at any annual or special meeting of stockholders may be effected by written consent of 
stockholders in lieu of a meeting of stockholders. 
 
Article Eighth 
 

A. In furtherance of, and not in limitation of, the powers conferred by law, the 
Board is expressly authorized and empowered to adopt, amend or repeal the By Laws of 
Nasdaq; provided, however, that the By Laws adopted by the Board under the powers 
hereby conferred may be amended or repealed by the Board or by the stockholders 
having voting power with respect thereto, provided further that, notwithstanding any 
other provision of this Restated Certificate of Incorporation or any provision of law 
which might otherwise permit a lesser vote or no vote, but in addition to any affirmative 
vote of the holders of any particular class or series of the stock required by law or this 
Restated Certificate of Incorporation, the affirmative vote of the holders of at least 66 
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2/3% percent of the total voting power of the outstanding Voting Stock, voting together 
as a single class, shall be required in order for the stockholders to adopt, alter, amend or 
repeal any By Law. 
 

B. For so long as Nasdaq shall control, directly or indirectly, The NASDAQ Stock 
Market LLC, any proposed adoption, alteration, amendment, change or repeal (an 
"amendment") of any By-Law shall be submitted to the Board of Directors of The 
NASDAQ Stock Market LLC (the "Exchange Board"), and if the Exchange Board 
determines that such amendment is required, under Section 19 of the Exchange Act and 
the rules promulgated thereunder, to be filed with, or filed with and approved by, the 
Securities and Exchange Commission (the "Commission") before such amendment may 
be effective, then such amendment shall not be effective until filed with, or filed with and 
approved by, the Commission, as the case may be. 
 
Article Ninth 
 

A. Nasdaq reserves the right to amend, alter, change, or repeal any provisions 
contained in this Restated Certificate of Incorporation, in the manner now or hereafter 
prescribed by statute, and all rights conferred herein are granted subject to this 
reservation; provided, however, that the affirmative vote of the holders of at least 66 
2/3% of the voting power of the outstanding Voting Stock, voting together as a single 
class, shall be required to amend, repeal or adopt any provision inconsistent with 
paragraph C. of Article Fourth, Article Fifth, Article Seventh, Article Eighth or this 
Article Ninth; provided further, however, the affirmative vote of at least 66 2/3% of the 
voting power of the holders of the outstanding Notes shall also be required to (i) amend 
paragraph C. of Article Fourth in a manner that would adversely affect the rights of the 
holders of the Notes thereunder without similarly affecting the rights of the holders of the 
Common Stock thereunder or (ii) amend this clause.  
 

B. For so long as Nasdaq shall control, directly or indirectly, The NASDAQ Stock 
Market LLC, any proposed amendment of any provisions contained in this Restated 
Certificate of Incorporation shall be submitted to the Exchange Board, and if the 
Exchange Board determines that such amendment is required, under Section 19 of the 
Exchange Act and the rules promulgated thereunder, to be filed with, or filed with and 
approved by, the Commission before such amendment may be effective, then such 
amendment shall not be filed with the Secretary of State of the State of Delaware until 
filed with, or filed with and approved by, the Commission, as the case may be.  
 
Article Tenth 
 

Nasdaq shall have perpetual existence. 
 
Article Eleventh 

 
In light of the unique nature of Nasdaq and its subsidiaries, including the status of 

The NASDAQ Stock Market LLC as a self regulatory organization, the Board of 
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Directors, when evaluating (A) any tender or exchange offer or invitation for tenders or 
exchanges, or proposal to make a tender or exchange offer or request or invitation for 
tenders or exchanges, by another party, for any equity security of Nasdaq, (B) any 
proposal or offer by another party to (1) merge or consolidate Nasdaq or any subsidiary 
with another corporation or other entity, (2) purchase or otherwise acquire all or a 
substantial portion of the properties or assets of Nasdaq or any subsidiary, or sell or 
otherwise dispose of to Nasdaq or any subsidiary all or a substantial portion of the 
properties or assets of such other party, or (3) liquidate, dissolve, reclassify the securities 
of, declare an extraordinary dividend of, recapitalize or reorganize Nasdaq, (C) any 
action, or any failure to act, with respect to any holder or potential holder of Excess 
Shares and/or Notes subject to the limitations set forth in subparagraph 2 of paragraph C. 
of Article Fourth, (D) any demand or proposal, precatory or otherwise, on behalf of or by 
a holder or potential holder of Excess Shares and/or Notes subject to the limitations set 
forth in subparagraph 2 of paragraph C. of Article Fourth or (E) any other issue, shall, to 
the fullest extent permitted by applicable law, take into account all factors that the Board 
of Directors deems relevant, including, without limitation, to the extent deemed relevant, 
(i) the potential impact thereof on the integrity, continuity and stability of Nasdaq and 
The NASDAQ Stock Market LLC and the other operations of Nasdaq and its 
subsidiaries, on the ability to prevent fraudulent and manipulative acts and practices and 
on investors and the public, and (ii) whether such would promote just and equitable 
principles of trade, foster cooperation and coordination with persons engaged in 
regulating, clearing, settling, processing information with respect to and facilitating 
transactions in securities or assist in the removal of impediments to or perfection of the 
mechanisms for a free and open market and a national market system. 
 

Certificate of Designation of Series D Preferred Stock  
 
Section 1. Designation and Amount.  
 

The series of preferred stock created hereby shall be designated “Series D 
Preferred Stock,” par value $.01 per share (hereinafter called the “Series D Preferred 
Stock”) and the number of shares constituting such series shall be 1.  
 
Section 2. Dividends. 
 

The holder of the Series D Preferred Stock shall not be entitled to receive 
dividends.  
 
Section 3. Preference on Liquidation. 
 

(a) In the event of the Liquidation (as defined below) of the Corporation, the 
holder of the Series D Preferred Stock shall be entitled to have paid to it out of the assets 
of the Corporation available for distribution to stockholders before any distribution is 
made to or set apart for the holders of shares of the Corporation’s Common Stock, par 
value $.01 per share (the “Common Stock”), or other Junior Securities (as defined 
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below), an amount in cash equal to $1.00 per share (the “Series D Preferred Stock 
Liquidation Preference”).  
 

(b) In the event of a Liquidation, the Corporation shall give, by certified mail, 
return receipt requested, postage prepaid, addressed to the holder of the share of Series D 
Preferred Stock at the address of such holder as shown on the books of the Corporation, 
at least 20 days prior written notice of the date on which the books of the Corporation 
shall close or a record shall be taken for determining rights to vote in respect of any such 
Liquidation and of the date when the same shall take place.  
 

(c) As used in this Certificate of Designations, the term “Junior Securities” means 
any class or series of stock or equity securities of the Corporation that by its terms is 
junior to the Series D Preferred Stock as to the distribution of assets upon Liquidation.  
 

(d) As used in this Certificate of Designations, the term “Liquidation” shall be 
deemed to include any liquidation, dissolution or winding up of the Corporation, whether 
voluntary or involuntary. For the avoidance of doubt, “Liquidation” shall not be deemed 
to include (i) a consolidation or merger of the Corporation into or with any other entity or 
entities, (ii) a transaction or series of related transactions that results in the transfer of 
more than 50% of the voting power of the Corporation and (iii) unless in connection with 
a plan of liquidation, dissolution or winding up of the Corporation, the sale, lease, 
abandonment, transfer or other disposition by the Corporation of all or substantially all its 
assets.  
 
Section 4. Voting. 
 

The holder of the share of Series D Preferred Stock shall have the following 
voting rights:  
 

(a) The holder of the share of Series D Preferred Stock shall be entitled to vote on 
all matters submitted to a vote of the stockholders of the Corporation, voting together 
with the holders of the Common Stock (and of any other shares of capital stock of the 
Corporation entitled to vote at a meeting of stockholders) as one class, except in cases 
where a separate or additional vote or consent of the holders of any class or series of 
capital stock or other equity securities of the Corporation shall be required by the 
Restated Certificate of Incorporation, including, without limitation, Section 4(c) hereof, 
or by applicable law, in which case the requirement for any such separate or additional 
vote or consent shall apply in addition to the single class vote or consent otherwise 
required by this paragraph.  
 

(b) As of each record date for the determination of the Corporation’s stockholders 
entitled to vote on any matter (a “Record Date”), the share of Series D Preferred Stock 
shall have voting rights and powers equal to the number of votes that, together with all 
other votes entitled to be cast by the holder of the share of Series D Preferred Stock on 
such Record Date, whether by virtue of beneficial ownership of capital stock of the 
Corporation, proxies, voting trusts or otherwise, entitle the holder of the share of Series D 
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Preferred Stock to exercise one vote more than one-half of all votes entitled to be cast as 
of such Record Date by all holders of capital stock of the Corporation.  
 

(c) Without the written consent of the holder of the share of Series D Preferred 
Stock at a meeting of the holder of the Series D Preferred Stock called for such purpose, 
the Corporation will not amend, alter or repeal any provision of the Restated Certificate 
of Incorporation (by merger or otherwise) so as to adversely affect the preferences, rights 
or powers of the Series D Preferred Stock.  
 

(d) Upon the first date on which the Corporation and all subsidiaries thereof are 
no longer operating in any respect pursuant to authority delegated by National 
Association of Securities Dealers, Inc. (“NASD”) under the Plan of Allocation and 
Delegation of Functions by NASD to Subsidiaries (the “Trigger Date”), the rights of the 
holder of the Series D Preferred Stock pursuant to this Section 4 shall immediately 
terminate and the holder of the Series D Preferred Stock shall thereafter have no voting 
rights, except as otherwise required by applicable law.  
 
Section 5. Redemption.  
 

(a) Upon the Trigger Date, to the extent the Corporation shall have funds legally 
available for such payment, the Corporation shall promptly redeem the share of Series D 
Preferred Stock at a redemption price per share in cash equal to the Series D Preferred 
Stock Liquidation Preference (the “Redemption Price”).  
 

(b) If the Corporation shall redeem the share of Series D Preferred Stock pursuant 
to this Section 5, notice of such redemption shall be given by certified mail, return receipt 
requested, postage prepaid, mailed not less than two days nor more than 45 days prior to 
the redemption date, to the holder of record of the share to be redeemed at such holder’s 
address as the same appears on the stock books of the transfer agent for the Corporation 
(the “Transfer Agent”). Any notice that was mailed in the manner herein provided shall 
be conclusively presumed to have been duly given on the date mailed whether or not the 
holder receives the notice. Each such notice shall state: (i) the redemption date; and (ii) 
the place or places where the certificate for such share is to be surrendered for payment of 
the Redemption Price.  
 

(c) Upon surrender in accordance with notice given pursuant to this Section 5 of 
the certificate for the share of Series D Preferred Stock (properly endorsed or assigned for 
transfer, if the Board of Directors of the Corporation shall so require and the notice shall 
so state), such share shall be redeemed by the Corporation at the Redemption Price.  
 

(d) If notice has been mailed as aforesaid, from and after the redemption date 
(unless default shall be made by the Corporation in providing for the payment of the 
Redemption Price of the shares called for redemption), (i) said share shall no longer be 
deemed to be outstanding, and (iii) all rights of the holder thereof as holder of the Series 
D Preferred Stock shall cease (except the right to receive from the Corporation the 
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Redemption Price without interest thereon, upon surrender and endorsement of its 
certificates if so required).  
 
Section 6. Merger or Consolidation. 
 

In the event of a merger or consolidation of the Corporation with or into any 
person pursuant to which the Corporation shall not be the continuing person, the Series D 
Preferred Stock shall be converted into or exchanged for and shall become a preferred 
share of such successor or resulting company or, at the Corporation’s sole discretion, the 
parent of such successor or resulting company, having in respect of such successor or 
resulting company or parent of such successor or resulting company, substantially the 
same powers, preferences and relative participating, optional or other special rights, and 
the qualifications, limitations or restrictions thereon, that the Series D Preferred Stock 
had immediately prior to such transaction and with any additional preferences, rights or 
powers as may be determined by the Corporation that would not adversely affect the 
preferences, rights or powers of the Series D Preferred Stock. For purposes of this 
Section 6, “person” means any natural person, corporation, general or limited partnership, 
limited liability company, joint venture, trust, association or entity of any kind.  
 
Section 7. Limitation and Rights Upon Insolvency 
 

Notwithstanding any other provision of this Certificate of Designations, the 
Corporation shall not be required to pay any amount in respect to any redemption of the 
Series D Preferred Stock at a time when immediately after making such payment the 
Corporation is or would be rendered insolvent (as defined by applicable law), provided 
that the obligation of the Corporation to make any such payment shall not be 
extinguished in the event the foregoing limitation applies.  
 
Section 8. Share to be Retired. 
 

When the share of Series D Preferred Stock is redeemed, exchanged or otherwise 
acquired by the Corporation, it shall be retired and canceled and shall upon cancellation 
be restored to the status of authorized but unissued shares of preferred stock, subject to 
reissuance by the Board of Directors as Series D Preferred Stock or as shares of preferred 
stock of one or more other series.  
 
Section 9. Record Holder. 
 

The Corporation and the Transfer Agent, if any, may deem and treat the record 
holder of the share of Series D Preferred Stock as the true and lawful owner thereof for 
all purposes, and neither the Corporation nor the Transfer Agent, if any, shall be affected 
by any notice to the contrary.  
 
Section 10. Transfer Restrictions.  
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The holder of Series D Preferred Stock may not effect any offer, sale, pledge, 
transfer or other disposition or distribution (or enter into any agreement with respect to 
any of the foregoing) of the share of Series D Preferred Stock.  
 
Section 11. Legends 
 

The certificate representing the share of Series D Preferred Stock shall bear the 
following legend:  
 
THE SHARE OF SERIES D PREFERRED STOCK, PAR VALUE $.01 PER SHARE, 
OF THE NASDAQ STOCK MARKET, INC. REPRESENTED BY THIS 
CERTIFICATE MAY NOT BE OFFERED, SOLD OR TRANSFERRED BY THE 
HOLDER HEREOF.  
 
Section 12. Notices 
 

Except as may otherwise be provided for herein, all notices referred to herein 
shall be in writing, and all notices hereunder shall be deemed to have been given upon the 
earlier of (a) receipt of such notice, (b) three Business Days (as defined below) after the 
mailing of such notice if sent by registered mail (unless first-class mail shall be 
specifically permitted for such notice under the terms hereof) or (c) the Business Day 
following the date such notice was sent by overnight courier, in any case with postage or 
delivery charges prepaid, addressed: if to the Corporation, to its offices at One Liberty 
Plaza, New York, New York 10006, Attention: General Counsel, or to an agent of the 
Corporation designated as permitted by the Restated Certificate of Incorporation, or, if to 
the holder of the Series D Preferred Stock, to such holder at the address of such holder of 
the Series D Preferred Stock as listed in the stock record books of the Corporation, or as 
the holder shall have designated by written notice similarly given by the holder and 
received by the Corporation. “Business Day” shall mean any day other than a Saturday, 
Sunday or a day on which state or federally chartered banking institutions in New York, 
New York are not required to be open.  
 
Section 13. Other Rights 
 

Other than as may be prescribed by law, the holder of the Series D Preferred 
Stock shall not have any other voting rights, conversion rights, preferences or special 
rights.  
 

*  *  *  *  * 
 
By-Laws of The NASDAQ OMX Group, Inc. 
 
Article I Definitions 
 

When used in these By-Laws, unless the context otherwise requires, the term:  
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(a) "Act" means the Securities Exchange Act of 1934, as amended;  
 

(b) "Board" means the Board of Directors of the Corporation;  
 

(c) "broker" shall have the same meaning as in Section 3(a)(4) of the Act;  
 

(d) "Commission" means the Securities and Exchange Commission;  
 

(e) "Corporation" means The Nasdaq OMX Group, Inc.; 
 

(f) "day" means calendar day;  
 

(g) "dealer" shall have the same meaning as in Section 3(a)(5) of the Act;  
 

(h) "Delaware law" means the General Corporation Law of the State of Delaware;  
 

(i) "Director" means a member of the Board; 
 

(j) "Industry Director" or "Industry committee member" means a Director 
(excluding any two officers of the Corporation, selected at the sole discretion of the 
Board, amongst those officers who may be serving as Directors (the "Staff Directors")) or 
committee member who (1) is or has served in the prior three years as an officer, director, 
or employee of a broker or dealer, excluding an outside director or a director not engaged 
in the day-to-day management of a broker or dealer; (2) is an officer, director (excluding 
an outside director), or employee of an entity that owns more than ten percent of the 
equity of a broker or dealer, and the broker or dealer accounts for more than five percent 
of the gross revenues received by the consolidated entity; (3) owns more than five percent 
of the equity securities of any broker or dealer, whose investments in brokers or dealers 
exceed ten percent of his or her net worth, or whose ownership interest otherwise permits 
him or her to be engaged in the day-to-day management of a broker or dealer; (4) 
provides professional services to brokers or dealers, and such services constitute 20 
percent or more of the professional revenues received by the Director or committee 
member or 20 percent or more of the gross revenues received by the Director's or 
committee member's firm or partnership; (5) provides professional services to a director, 
officer, or employee of a broker, dealer, or corporation that owns 50 percent or more of 
the voting stock of a broker or dealer, and such services relate to the director's, officer's, 
or employee's professional capacity and constitute 20 percent or more of the professional 
revenues received by the Director or committee member or 20 percent or more of the 
gross revenues received by the Director's or committee member's firm or partnership; or 
(6) has a consulting or employment relationship with or provides professional services to 
the Corporation or any affiliate thereof (including any Self-Regulatory Subsidiary) or to 
FINRA (or any predecessor) or has had any such relationship or provided any such 
services at any time within the prior three years;  
 

(k) “FINRA” means the Financial Industry Regulatory Authority, Inc. and its 
affiliates; 
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(l) Nominating Committee" means the Nominating Committee appointed pursuant 

to these By-Laws;  
 

(m) Non-Industry Director" or "Non-Industry committee member" means a 
Director (excluding the Staff Directors) or committee member who is (1) a Public 
Director or Public committee member; (2) an officer or employee of an issuer of 
securities listed on a national securities exchange operated by any Self-Regulatory 
Subsidiary; or (3) any other individual who would not be an Industry Director or Industry 
committee member;  
 

(n) "Public Director" or "Public committee member" means a Director or 
committee member who has no material business relationship with a broker or dealer, the 
Corporation or its affiliates, or FINRA; and 

 
(o) “Self-Regulatory Subsidiary” means each of (i) The NASDAQ Stock Market 

LLC; (ii) upon the closing of their acquisition by the Corporation, Boston Stock 
Exchange, Incorporated and Boston Stock Exchange Clearing Corporation; and (iii) upon 
the closing of their acquisition by the Corporation, Philadelphia Stock Exchange, Inc. and 
Stock Clearing Corporation of Philadelphia.  
 
Article II Offices 
 
Sec. 2.1 Location 
 

The address of the registered office of the Corporation in the State of Delaware 
and the name of the registered agent at such address shall be: The Corporation Trust 
Company, 1209 Orange Street, Wilmington, Delaware 19801. The Corporation also may 
have offices at such other places both within and without the State of Delaware as the 
Board may from time to time designate or the business of the Corporation may require.  
 
Sec. 2.2 Change of Location 
 

In the manner permitted by law, the Board or the registered agent may change the 
address of the Corporation's registered office in the State of Delaware and the Board may 
make, revoke, or change the designation of the registered agent.  
 
Article III Meetings of Stockholders 
 
Sec. 3.1 Annual Meetings of Stockholders 
 

(a) Nominations of persons for election to the Board and the proposal of business 
to be considered by the stockholders may be made at an annual meeting of stockholders 
only (i) pursuant to the Corporation's notice of meeting (or any supplement thereto), (ii) 
by or at the direction of the Board or the Nominating Committee or (iii) by any 
stockholder of the Corporation who was a stockholder of record of the Corporation at the 
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time the notice provided for in this Section 3.1 is delivered to the Secretary of the 
Corporation, who is entitled to vote at the meeting and who complies with the notice 
procedures set forth in this Section 3.1.  
 

(b) For nominations or other business to be properly brought before an annual 
meeting by a stockholder pursuant to Section 3.1(a)(iii), the stockholder must have given 
timely notice thereof in writing to the Secretary of the Corporation and any such 
proposed business other than the nominations of persons for election to the Board must 
constitute a proper matter for stockholder action. To be timely, a stockholder's notice 
shall be delivered to the Secretary at the principal executive offices of the Corporation 
not later than the close of business on the ninetieth day nor earlier than the close of 
business on the one hundred twentieth day prior to the first anniversary of the preceding 
year's annual meeting (provided, however, that in the event that the date of the annual 
meeting is more than thirty days before or more than seventy days after such anniversary 
date, notice by the stockholder must be so delivered not earlier than the close of business 
on the one hundred twentieth day prior to such annual meeting and not later than the 
close of business on the later of the ninetieth day prior to such annual meeting or the 
tenth day following the day on which public announcement of the date of such meeting is 
first made by the Corporation). In no event shall the public announcement of an 
adjournment or postponement of an annual meeting commence a new time period (or 
extend any time period) for the giving of a stockholder's notice as described above. Such 
stockholder's notice shall set forth: (i) as to each person whom the stockholder proposes 
to nominate for election as a director all information relating to such person that is 
required to be disclosed in solicitations of proxies for election of directors in an election 
contest, or is otherwise required, in each case pursuant to Regulation 14 under the Act 
and the rules thereunder (and such person's written consent to being named in the proxy 
statement as a nominee and to serving as a director if elected); (ii) as to any other 
business that the stockholder proposes to bring before the meeting, a brief description of 
the business desired to be brought before the meeting, the text of the proposal or business 
(including the text of any resolutions proposed for consideration and in the event that 
such business includes a proposal to amend the By-Laws of the Corporation, the language 
of the proposed amendment), the reasons for conducting such business at the meeting and 
any material interest in such business of such stockholder and the beneficial owner, if 
any, on whose behalf the proposal is made; and (iii) as to the stockholder giving the 
notice and the beneficial owner, if any, on whose behalf the nomination or proposal is 
made (A) the name and address of such stockholder, as they appear on the Corporation's 
books, and of such beneficial owner, (B) the class and number of shares of capital stock 
of the Corporation which are owned beneficially and of record by such stockholder and 
such beneficial owner, (C) a representation that the stockholder is a holder of record of 
stock of the Corporation entitled to vote at such meeting and intends to appear in person 
or by proxy at the meeting to propose such business or nomination, and (D) a 
representation whether the stockholder or the beneficial owner, if any, intends or is part 
of a group which intends (1) to deliver a proxy statement and/or form of proxy to holders 
of at least the percentage of the Corporation's outstanding capital stock required to 
approve or adopt the proposal or elect the nominee and/or (2) otherwise to solicit proxies 
from stockholders in support of such proposal or nomination. The Corporation may 
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require any proposed nominee to furnish such other information as it may reasonably 
require to determine the eligibility of such proposed nominee to serve as a director of the 
Corporation.  
 

(c) Notwithstanding anything in the second sentence of Section 3.1(b) to the 
contrary, in the event that the number of directors to be elected to the Board at an annual 
meeting is increased and there is no public announcement by the Corporation naming the 
nominees for the additional directorships at least one hundred days prior to the first 
anniversary of the preceding year's annual meeting, a stockholder's notice required by this 
Section 3.1 shall also be considered timely, but only with respect to nominees for the 
additional directorships, if it shall be delivered to the Secretary at the principal executive 
offices of the Corporation not later than the close of business on the tenth day following 
the day on which such public announcement is first made by the Corporation.  
 
Sec. 3.2 Special Meetings of Stockholders 
 

Only such business shall be conducted at a special meeting of stockholders as 
shall have been brought before the meeting pursuant to the Corporation's notice of 
meeting. Nominations of persons for election to the Board may be made at a special 
meeting of stockholders at which directors are to be elected pursuant to the Corporation's 
notice of meeting (a) by or at the direction of the Board or the Nominating Committee or 
(b) provided that the Board has determined that directors shall be elected at such meeting, 
by any stockholder of the Corporation who is a stockholder of record at the time the 
notice provided for in this Section 3.2 is delivered to the Secretary of the Corporation, 
who is entitled to vote at the meeting and upon such election and who complies with the 
notice procedures set forth in this Section 3.2. In the event the Corporation calls a special 
meeting of stockholders for the purpose of electing one or more directors to the Board, 
any such stockholder entitled to vote in such election may nominate a person or persons 
(as the case may be) for election to such position(s) as specified in the Corporation's 
notice of meeting, if the stockholder's notice required by Section 3.1(b) shall be delivered 
to the Secretary at the principal executive offices of the Corporation not earlier than the 
close of business on the one hundred twentieth day prior to such special meeting and not 
later than the close of business on the later of the ninetieth day prior to such special 
meeting or the tenth day following the day on which public announcement is first made 
of the date of the special meeting and of the nominees proposed by the Board to be 
elected at such meeting. In no event shall the public announcement of an adjournment or 
postponement of a special meeting commence a new time period (or extend any time 
period) for the giving of a stockholder's notice as described above.  
 
Sec. 3.3 General 
 

(a) Only such persons who are nominated in accordance with the procedures set 
forth in this Article III shall be eligible to be elected at an annual or special meeting of 
stockholders of the Corporation to serve as directors and only such business shall be 
conducted at a meeting of stockholders as shall have been brought before the meeting in 
accordance with the procedures set forth in this Article III. Except as otherwise provided 
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by law, the chairman of the meeting shall have the power and duty (i) to determine 
whether a nomination or any business proposed to be brought before the meeting was 
made or proposed, as the case may be, in accordance with the procedures set forth in this 
Article III (including whether the stockholder or beneficial owner, if any, on whose 
behalf the nomination or proposal is made solicited (or is part of a group which solicited) 
or did not so solicit, as the case may be, proxies in support of such stockholder's nominee 
or proposal in compliance with such stockholder's representation as required by Section 
3.1(b)(iii)(D)) and (ii) if any proposed nomination or business was not made or proposed 
in compliance with this Article III, to declare that such nomination shall be disregarded 
or that such proposed business shall not be transacted. Notwithstanding the foregoing 
provisions of this Article III, if the stockholder (or a qualified representative of the 
stockholder) does not appear at the annual or special meeting of stockholders of the 
Corporation to present a nomination or business, such nomination shall be disregarded 
and such proposed business shall not be transacted, notwithstanding that proxies in 
respect of such vote may have been received by the Corporation.  
 

(b) For purposes of this Article III, "public announcement" shall include 
disclosure in a press release reported by the Dow Jones News Service, Associated Press 
or comparable national news service or in a document publicly filed by the Corporation 
with the Commission pursuant to Section 13, 14, or 15(d) of the Act.  
 

(c) Notwithstanding the foregoing provisions of this Article III, a stockholder 
shall also comply with all applicable requirements of the Act and the rules and 
regulations thereunder with respect to the matters set forth in this Article III. Nothing in 
Article III shall be deemed to affect any rights (i) of stockholders to request inclusion of 
proposals in the Corporation's proxy statement pursuant to Rule 14a-8 under the Act or 
(ii) of the holders of any series of Preferred Stock to elect directors pursuant to any 
applicable provisions of the Restated Certificate of Incorporation.  
 
Sec. 3.4 Conduct of Meetings 
 

The date and time of the opening and the closing of the polls for each matter upon 
which the stockholders will vote at a meeting shall be announced at the meeting by the 
person presiding over the meeting. The Board may adopt by resolution such rules and 
regulations for the conduct of the meeting of stockholders as it shall deem appropriate. 
Except to the extent inconsistent with such rules and regulations as adopted by the Board, 
the person presiding over any meeting of stockholders shall have the right and authority 
to convene and to adjourn the meeting, to prescribe such rules, regulations and 
procedures and to do all such acts as, in the judgment of such chairman, are appropriate 
for the proper conduct of the meeting. Such rules, regulations or procedures, whether 
adopted by the Board or prescribed by the presiding officer of the meeting, may include, 
without limitation, the following: (a) the establishment of an agenda or order of business 
for the meeting; (b) rules and procedures for maintaining order at the meeting and the 
safety of those present; (c) limitations on attendance at or participation in the meeting to 
stockholders of record of the Corporation, their duly authorized and constituted proxies 
or such other persons as the chairman of the meeting shall determine; (d) restrictions on 
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entry to the meeting after the time fixed for the commencement thereof; and (e) 
limitations on the time allotted to questions or comments by participants. Unless and to 
the extent determined by the Board or the person presiding over the meeting, meetings of 
stockholders shall not be required to be held in accordance with the rules of 
parliamentary procedure.  
 
Article IV Board of Directors 
 
Sec. 4.1 General Powers 
 

The property, business, and affairs of the Corporation's staff shall be managed by 
or under the direction of the Board. The Board may exercise all such powers of the 
Corporation and have the authority to perform all such lawful acts as are permitted by 
law, the Restated Certificate of Incorporation, or these By Laws. To the fullest extent 
permitted by applicable law, the Restated Certificate of Incorporation, and these By-
Laws, the Board may delegate any of its powers to a committee appointed pursuant to 
Section 4.13 or to the Corporation staff.  
 
Sec. 4.2 Number of Directors 
 

The exact number of members of the Board shall be determined by resolution 
adopted by the Board from time to time. Any new Director position created as a result of 
an increase in the size of the Board shall be filled in accordance with the Restated 
Certificate of Incorporation.  
 
Sec. 4.3 Qualifications 
 

Directors need not be stockholders of the Corporation. The number of Non-
Industry Directors, including at least one Public Director and at least one issuer 
representative, shall equal or exceed the number of Industry Directors, unless the Board 
consists of ten or more Directors. In such case at least two Directors shall be issuer 
representatives.  
 
Sec. 4.4 Election 
 

Except as otherwise provided by law or these By-Laws, after the first meeting of 
the Corporation at which Directors are elected, Directors of the Corporation shall be 
elected each year at the annual meeting of the stockholders, or at a special meeting called 
for such purpose in lieu of the annual meeting. If the annual election of Directors is not 
held on the date designated therefor, the Directors shall cause such election to be held as 
soon thereafter as convenient.  
 
Sec. 4.5 Resignation 
 

Any Director may resign at any time either upon notice of resignation to the Chair 
of the Board, the Chief Executive Officer, the President, or the Secretary. Any such 
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resignation shall take effect at the time specified therein or, if the time is not specified, 
upon receipt thereof, and the acceptance of such resignation, unless required by the terms 
thereof, shall not be necessary to make such resignation effective.  
 
Sec. 4.6 Removal 
 

Any or all of the Directors may be removed from office at any time by the 
affirmative vote of at least 66 2/3 percent of the total voting power of the outstanding 
shares of capital stock of the Corporation entitled to vote generally in the election of 
directors, voting together as a single class. 
 
Sec. 4.7 Disqualification 
 

The term of office of a Director shall terminate immediately upon a determination 
by the Board, by a majority vote of the remaining Directors, that: (a) the Director no 
longer satisfies the classification for which the Director was elected; and (b) the 
Director's continued service as such would violate the compositional requirements of the 
Board set forth in Section 4.3. If the term of office of a Director terminates under this 
Section, and the remaining term of office of such Director at the time of termination is 
not more than six months, during the period of vacancy the Board shall not be deemed to 
be in violation of Section 4.3 by virtue of such vacancy.  
 
Sec. 4.8 Filling of Vacancies 
 

If a Director position becomes vacant, whether because of death, disability, 
disqualification, removal, or resignation, the Nominating Committee shall nominate, and 
the Board shall elect by majority vote, a person satisfying the classification (Industry, 
Non-Industry, or Public Director), if applicable, for the directorship as provided in 
Section 4.3 to fill such vacancy, except that if the remaining term of office for the vacant 
Director position is not more than six months, no replacement shall be required.  
 
Sec. 4.9 Quorum and Voting 
 

(a) At all meetings of the Board, unless otherwise set forth in these By-Laws or 
required by law, a quorum for the transaction of business shall consist of a majority of the 
Board. In the absence of a quorum, a majority of the Directors present may adjourn the 
meeting until a quorum be present.  
 

(b) Except as provided herein or by applicable law, the vote of a majority of the 
Directors present at a meeting at which a quorum is present shall be the act of the Board.  
 
Sec. 4.10 Regulation 
 

The Board may adopt such rules, regulations, and requirements for the conduct of 
the business and management of the Corporation, not inconsistent with law, the Restated 
Certificate of Incorporation, or these By-Laws, as the Board may deem proper. A 



SR-SCCP-2008-01 Amendment No. 1  Page 28 of 45 

Director shall, in the performance of such Director's duties, be fully protected in relying 
in good faith upon the books of account or reports made to the Corporation by any of its 
officers, by an independent certified public accountant, by an appraiser selected with 
reasonable care by the Board or any committee of the Board or by any agent of the 
Corporation, or in relying in good faith upon other records of the Corporation.  
 
Sec. 4.11 Meetings 
 

(a) An annual meeting of the Board shall be held for the purpose of organization, 
election of officers, and transaction of any other business. If such meeting is held 
promptly after and at the place specified for the annual meeting of the stockholders, no 
notice of the annual meeting of the Board need be given. Otherwise, such annual meeting 
shall be held at such time and place as may be specified in a notice given in accordance 
with Section 4.12.  
 

(b) Regular meetings of the Board may be held at such time and place, within or 
without the State of Delaware, as determined from time to time by the Board. After such 
determination has been made, notice shall be given in accordance with Section 4.12.  
 

(c) Special meetings of the Board may be called by the Chair of the Board, by the 
Chief Executive Officer, by the President, or by at least one-third of the Directors then in 
office. Notice of any special meeting of the Board shall be given to each Director in 
accordance with Section 4.12.  
 

(d) Directors or members of any committee appointed by the Board may 
participate in a meeting of the Board or of such committee through the use of a 
conference telephone or other communications equipment by means of which all persons 
participating in the meeting may hear one another, and such participation in a meeting 
shall constitute presence in person at such meeting for all purposes.  
 
Sec. 4.12 Notice of Meetings; Waiver of Notice 
 

(a) Notice of any meeting of the Board shall be deemed to be duly given to a 
Director if: (i) mailed to the address last made known in writing to the Corporation by 
such Director as the address to which such notices are to be sent, at least seven days 
before the day on which such meeting is to be held; (ii) sent to the Director at such 
address by telegraph, telefax, cable, radio, or wireless, not later than the day before the 
day on which such meeting is to be held; or (iii) delivered to the Director personally or 
orally, by telephone or otherwise, not later than the day before the day on which such 
meeting is to be held. Each notice shall state the time and place of the meeting and the 
purpose(s) thereof.  
 

(b) Notice of any meeting of the Board need not be given to any Director if 
waived by that Director in writing or by electronic transmission (or by telegram, telefax, 
cable, radio, or wireless and subsequently confirmed in writing or by electronic 
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transmission) whether before or after the holding of such meeting, or if such Director is 
present at such meeting, subject to Article X, Section 10.3(b).  
 

(c) Any meeting of the Board shall be a legal meeting without any prior notice if 
all Directors then in office shall be present thereat, except when a Director attends the 
meeting for the express purpose of objecting at the beginning of the meeting to the 
transaction of any business because the meeting is not lawfully called or convened.  
 
Sec. 4.13 Committees 
 

(a) The Board may, by resolution or resolutions adopted by the Board, appoint 
one or more committees. Except as herein provided, vacancies in membership of any 
committee shall be filled by the Board. The Board may designate one or more Directors 
as alternate members of any committee, who may replace any absent or disqualified 
member at any meeting of the committee. In the absence or disqualification of any 
member of a committee, the member or members thereof present at any meeting and not 
disqualified from voting, whether or not such member or members constitute a quorum, 
may unanimously appoint another Director to act at the meeting in the place of any such 
absent or disqualified member. Members of a committee shall hold office for such period 
as may be fixed by a resolution adopted by the Board. Any member of a committee may 
be removed from such committee only by the Board, after appropriate notice.  
 

(b) The Board may, by resolution or resolutions adopted by the Board, delegate to 
one or more committees that consist solely of one or more Directors the power and 
authority to act on behalf of the Board in the management of the business and affairs of 
the Corporation to the extent permitted by law. A committee, to the extent permitted by 
law and provided in the resolution or resolutions creating such committee, may authorize 
the seal of the Corporation to be affixed to all papers that may require it.  
 

(c) Except as otherwise provided by applicable law, no committee shall have the 
power or authority of the Board with regard to: amending the Restated Certificate of 
Incorporation or the By-Laws of the Corporation; adopting an agreement of merger or 
consolidation; recommending to the stockholders the sale, lease, or exchange of all or 
substantially all the Corporation's property and assets; or recommending to the 
stockholders a dissolution of the Corporation or a revocation of a dissolution. Unless the 
resolution of the Board expressly so provides, no committee shall have the power or 
authority to authorize the issuance of stock.  
 

(d) The Board may appoint an Executive Committee, which shall, to the fullest 
extent permitted by Delaware law and other applicable law, have and be permitted to 
exercise all the powers and authority of the Board in the management of the business and 
affairs of the Corporation between meetings of the Board, and which may authorize the 
seal of the Corporation to be affixed to all papers that may require it. The number of Non-
Industry Directors on the Executive Committee shall equal or exceed the number of 
Industry Directors on the Executive Committee. The percentage of Public Directors on 
the Executive Committee shall be at least as great as the percentage of Public Directors 
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on the whole Board. An Executive Committee member shall hold office for a term of one 
year.  
 

(e) The Board may appoint a Finance Committee. The Finance Committee shall 
advise the Board with respect to the oversight of the financial operations and conditions 
of the Corporation, including recommendations for the Corporation's annual operating 
and capital budgets and proposed changes to the rates and fees charged by the 
Corporation. A Finance Committee member shall hold office for a term of one year.  
 

(f) The Board shall appoint a Management Compensation Committee. The 
Management Compensation Committee shall consider and recommend compensation 
policies, programs, and practices for employees of the Corporation. A majority of 
Management Compensation Committee members shall be Non-Industry Directors. The 
Chief Executive Officer shall be an ex-officio, non-voting member of the Management 
Compensation Committee. A Management Compensation Committee member shall hold 
office for a term of one year.  
 

(g) The Board shall appoint an Audit Committee.  
 

(i) The Audit Committee shall consist of four or five Directors, none of whom 
shall be officers or employees of the Corporation. A majority of the Audit Committee 
members shall be Non-Industry Directors. The Audit Committee shall include two Public 
Directors. A Public Director shall serve as Chair of the Committee. An Audit Committee 
member shall hold office for a term of one year.  
 

(h) The Board may appoint a Nominating Committee. The Nominating 
Committee shall nominate Directors for each vacant or new Director position on the 
Board.  
 

(i) The Nominating Committee shall consist of no fewer than six and no more 
than nine members. The number of Non-Industry members on the Nominating 
Committee shall equal or exceed the number of Industry members on the Nominating 
Committee. If the Nominating Committee consists of six members, at least two shall be 
Public committee members. If the Nominating Committee consists of seven or more 
members, at least three shall be Public committee members. No officer or employee of 
the Corporation shall serve as a member of the Nominating Committee in any voting or 
non-voting capacity. No more than three of the Nominating Committee members and no 
more than two of the Industry committee members shall be current members of the 
Board.  
 

(ii) A Nominating Committee member may not simultaneously serve on the 
Nominating Committee and the Board, unless such member is in his or her final year of 
service on the Board, and following that year, that member may not stand for election to 
the Board until such time as he or she is no longer a member of the Nominating 
Committee.  
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(iii) Members of the Nominating Committee shall be appointed annually by the 
Board and may be removed by majority vote of the Board.  
 

(iv) The Secretary shall collect from each nominee for Director such information 
as is reasonably necessary to serve as the basis for a determination of the nominee's 
classification as an Industry, Non-Industry, or Public Director, if applicable, and the 
Secretary shall certify to the Nominating Committee each nominee's classification, if 
applicable. Directors shall update the information submitted under this subsection at least 
annually and upon request of the Secretary, and shall report immediately to the Secretary 
any change in such information.  
 

(i) Each committee may adopt its own rules of procedure and may meet at stated 
times or on such notice as such committee may determine. Each committee shall keep 
regular minutes of its proceedings and report the same to the Board when required.  
 

(j) Unless otherwise provided by these By-Laws, a majority of a committee shall 
constitute a quorum for the transaction of business, and the vote of a majority of the 
members of such committee present at a meeting at which a quorum is present shall be an 
act of such committee. 
 

(k) Upon request of the Secretary of the Corporation, each prospective committee 
member who is not a Director shall provide to the Secretary such information as is 
reasonably necessary to serve as the basis for a determination of the prospective 
committee member's classification as an Industry, Non-Industry, or Public committee 
member. The Secretary of the Corporation shall certify to the Board each prospective 
committee member's classification. Such committee members shall update the 
information submitted under this subsection at least annually and upon request of the 
Secretary of the Corporation, and shall report immediately to the Secretary any change in 
such information.  
 
Sec. 4.14 Conflicts of Interest; Contracts and Transactions Involving Directors 
 

(a) A Director shall not directly or indirectly participate in any adjudication of the 
interests of any party if that Director has a conflict of interest or bias, or if circumstances 
otherwise exist where his or her fairness might reasonably be questioned. In any such 
case, the Director shall recuse himself or herself or shall be disqualified.  
 

(b) No contract or transaction between the Corporation and one or more of its 
Directors or officers, or between the Corporation and any other corporation, partnership, 
association, or other organization in which one or more of its Directors or officers are 
directors or officers, or have a financial interest, shall be void or voidable solely for this 
reason if: (i) the material facts pertaining to such Director's or officer's relationship or 
interest and the contract or transaction are disclosed or are known to the Board or the 
committee, and the Board or committee in good faith authorizes the contract or 
transaction by the affirmative vote of a majority of the disinterested Directors, even 
though the disinterested Directors be less than a quorum; (ii) the material facts are 
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disclosed or become known to the Board or committee after the contract or transaction is 
entered into, and the Board or committee in good faith ratifies the contract or transaction 
by the affirmative vote of a majority of the disinterested Directors, even though the 
disinterested Directors be less than a quorum; or (iii) the material facts pertaining to the 
Director's or officer's relationship or interest and the contract or transaction are disclosed 
or are known to the stockholders entitled to vote thereon, and the contract or transaction 
is specifically approved in good faith by vote of the stockholders.  
 
Sec. 4.15 Action Without Meeting 
 

Any action required or permitted to be taken at a meeting of the Board or of a 
committee may be taken without a meeting if all Directors or all members of such 
committee, as the case may be, consent thereto in accordance with applicable law. 
 
Article V Reserved 
 
Article VI Compensation 
 
Sec. 6.1 Compensation of Board, Council, and Committee Members 
 

The Board may provide for reasonable compensation of the Chair of the Board 
and the Directors. The Board may also provide for reimbursement of reasonable expenses 
incurred by such persons in connection with the business of the Corporation.  
 
Article VII Officers, Agents, and Employees 
 
Sec. 7.1 Principal Officers 
 

The principal officers of the Corporation shall be elected by the Board and shall 
include a Chair, a Chief Executive Officer, a President, a Secretary, a Treasurer, and such 
other officers as may be designated by the Board. One person may hold the offices and 
perform the duties of any two or more of said principal offices, except the offices and 
duties of President and Vice President or of President and Secretary. None of the 
principal officers, except the Chair of the Board, need be Directors of the Corporation.  
 
Sec. 7.2 Election of Principal Officers; Term of Office 
 

(a) The principal officers of the Corporation shall be elected annually by the 
Board at the annual meeting of the Board convened pursuant to Section 4.11(a). Failure 
to elect any principal officer annually shall not dissolve the Corporation.  
 

(b) If the Board shall fail to fill any principal office at an annual meeting, or if any 
vacancy in any principal office shall occur, or if any principal office shall be newly 
created, such principal office may be filled at any regular or special meeting of the Board.  
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(c) Each principal officer shall hold office until a successor is duly elected and 
qualified, or until death, resignation, or removal.  
 
Sec. 7.3 Subordinate Officers, Agents, or Employees 
 

In addition to the principal officers, the Corporation may have one or more 
subordinate officers, agents, and employees as the Board may deem necessary, each of 
whom shall hold office for such period and exercise such authority and perform such 
duties as the Board, the Chief Executive Officer, the President, or any officer designated 
by the Board, may from time to time determine. Agents and employees of the 
Corporation shall be under the supervision and control of the officers of the Corporation, 
unless the Board, by resolution, provides that an agent or employee shall be under the 
supervision and control of the Board.  
 
Sec. 7.4 Delegation of Duties of Officers 
 

The Board may delegate the duties and powers of any officer of the Corporation 
to any other officer or to any Director for a specified period of time and for any reason 
that the Board may deem sufficient.  
 
Sec. 7.5 Resignation and Removal of Officers 
 

(a) Any officer may resign at any time upon notice of resignation to the Board, the 
Chief Executive Officer, the President, or the Secretary. Any such resignation shall take 
effect upon receipt of such notice or at any later time specified therein. The acceptance of 
a resignation shall not be necessary to make the resignation effective.  
 

(b) Any officer of the Corporation may be removed, with or without cause, by 
resolution adopted by a majority of the Directors then in office at any regular or special 
meeting of the Board or by a written consent signed by all of the Directors then in office. 
Such removal shall be without prejudice to the contractual rights of the affected officer, if 
any, with the Corporation.  
 
Sec. 7.6 Bond 
 

The Corporation may secure the fidelity of any or all of its officers, agents, or 
employees by bond or otherwise.  
 
Sec. 7.7 Chair of the Board 
 

The Chair of the Board shall preside at all meetings of the Board and stockholders 
at which the Chair is present. The Chair shall exercise such other powers and perform 
such other duties as may be assigned to the Chair from time to time by the Board. 
 
Sec. 7.8 Chief Executive Officer 
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The Chief Executive Officer shall, in the absence of the Chair of the Board, 
preside at all meetings of the Board and stockholders at which the Chief Executive 
Officer is present. The Chief Executive Officer shall be the chief executive officer of the 
Corporation and shall have general supervision over the business and affairs of the 
Corporation. The Chief Executive Officer shall have all powers and duties usually 
incident to the office of the Chief Executive Officer, except as specifically limited by a 
resolution of the Board. The Chief Executive Officer shall exercise such other powers 
and perform such other duties as may be assigned to the Chief Executive Officer from 
time to time by the Board.  
 
Sec. 7.9 President 
 

The President shall, in the absence of the Chair of the Board and the Chief 
Executive Officer, preside at all meetings of the Board and stockholders at which the 
President is present. The President shall have general supervision over the business and 
affairs of the Corporation. The President shall have all powers and duties usually incident 
to the office of the President, except as specifically limited by a resolution of the Board. 
The President shall exercise such other powers and perform such other duties as may be 
assigned to the President from time to time by the Board. 
 
Sec. 7.10 Vice President 
 

The Board shall elect one or more Vice Presidents. In the absence or disability of 
the President or if the office of President becomes vacant, the Vice Presidents in the order 
determined by the Board, or if no such determination has been made, in the order of their 
seniority, shall perform the duties and exercise the powers of the President, subject to the 
right of the Board at any time to extend or restrict such powers and duties or to assign 
them to others. Any Vice President may have such additional designations in such Vice 
President's title as the Board may determine. The Vice Presidents shall generally assist 
the President in such manner as the President shall direct. Each Vice President shall 
exercise such other powers and perform such other duties as may be assigned to such 
Vice President from time to time by the Board, the Chief Executive Officer or the 
President. The term "Vice President" used in this Section shall include the positions of 
Executive Vice President, Senior Vice President, and Vice President.  
 
Sec. 7.11 Secretary 
 

The Secretary shall act as Secretary of all meetings of the stockholders and of the 
Board at which the Secretary is present, shall record all the proceedings of all such 
meetings in a book to be kept for that purpose, shall have supervision over the giving and 
service of notices of the Corporation, and shall have supervision over the care and 
custody of the corporate records and the corporate seal of the Corporation. The Secretary 
shall be empowered to affix the corporate seal to documents, the execution of which on 
behalf of the Corporation under its seal, is duly authorized, and when so affixed, may 
attest the same. The Secretary shall have all powers and duties usually incident to the 
office of Secretary, except as specifically limited by a resolution of the Board. The 
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Secretary shall exercise such other powers and perform such other duties as may be 
assigned to the Secretary from time to time by the Board, the Chief Executive Officer or 
the President. 
 
Sec. 7.12 Assistant Secretary 
 

In the absence of the Secretary or in the event of the Secretary's inability or 
refusal to act, any Assistant Secretary approved by the Board, shall exercise all powers 
and perform all duties of the Secretary. An Assistant Secretary shall also exercise such 
other powers and perform such other duties as may be assigned to such Assistant 
Secretary from time to time by the Board or the Secretary.  
 
Sec. 7.13 Treasurer 
 

The Treasurer shall have general supervision over the care and custody of the 
funds and over the receipts and disbursements of the Corporation and shall cause the 
funds of the Corporation to be deposited in the name of the Corporation in such banks or 
other depositories as the Board may designate. The Treasurer shall have supervision over 
the care and safekeeping of the securities of the Corporation. The Treasurer shall have all 
powers and duties usually incident to the office of Treasurer except as specifically limited 
by a resolution of the Board. The Treasurer shall exercise such other powers and perform 
such other duties as may be assigned to the Treasurer from time to time by the Board, the 
Chief Executive Officer or the President.  
 
Sec. 7.14 Assistant Treasurer 
 

In the absence of the Treasurer or in the event of the Treasurer's inability or 
refusal to act, any Assistant Treasurer, approved by the Board, shall exercise all powers 
and perform all duties of the Treasurer. An Assistant Treasurer shall also exercise such 
other powers and perform such other duties as may be assigned to such Assistant 
Treasurer from time to time by the Board or the Treasurer. 
 
Article VIII Indemnification 
 
Sec. 8.1 Indemnification of Directors, Officers, Employees, and Agents 
 

(a) The Corporation shall indemnify, and hold harmless, to the fullest extent 
permitted by Delaware law as it presently exists or may thereafter be amended, any 
person (and the heirs, executors, and administrators of such person) who, by reason of the 
fact that he or she is or was a Director, officer, or employee of the Corporation, or is or 
was a Director, officer, or employee of the Corporation who is or was serving at the 
request of the Corporation as a director, officer, employee, or agent of another 
corporation, partnership, joint venture, trust, enterprise, or non-profit entity, including 
service with respect to employee benefit plans, is or was a party, or is threatened to be 
made a party to: 
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(i) any threatened, pending, or completed action, suit, or proceeding, whether 
civil, criminal, administrative, or investigative (other than an action by or in the right of 
the Corporation) against expenses (including attorneys' fees and disbursements), 
judgments, fines, and amounts paid in settlement actually and reasonably incurred by 
such person in connection with any such action, suit, or proceeding; or 
 

(ii) any threatened, pending, or completed action or suit by or in the right of the 
Corporation to procure a judgment in its favor against expenses (including attorneys’ fees 
and disbursements) actually and reasonably incurred by such person in connection with 
the defense or settlement of such action or suit. 
 

(b) The Corporation shall advance expenses (including attorneys’ fees and 
disbursements) reasonably and actually incurred in defending any action, suit, or 
proceeding in advance of its final disposition to persons described in subsection (a); 
provided, however, that the payment of expenses incurred by such person in advance of 
the final disposition of the matter shall be conditioned upon receipt of a written 
undertaking by that person to repay all amounts advanced if it should be ultimately 
determined that the person is not entitled to be indemnified under this Section or 
otherwise. 
 

(c) The Corporation may, in its discretion, indemnify and hold harmless, to the 
fullest extent permitted by Delaware law as it presently exists or may thereafter be 
amended, any person (and the heirs, executors, and administrators of such persons) who, 
by reason of the fact that he or she is or was an agent of the Corporation or is or was an 
agent of the Corporation who is or was serving at the request of the Corporation as a 
director, officer, employee, or agent of another corporation, partnership, trust, enterprise, 
or non-profit entity, including service with respect to employee benefit plans, was or is a 
party, or is threatened to be made a party to any action or proceeding described in 
subsection (a).  
 

(d) The Corporation may, in its discretion, pay the expenses (including attorneys' 
fees and disbursements) reasonably and actually incurred by an agent in defending any 
action, suit, or proceeding in advance of its final disposition; provided, however, that the 
payment of expenses incurred by such person in advance of the final disposition of the 
matter shall be conditioned upon receipt of a written undertaking by that person to repay 
all amounts advanced if it should be ultimately determined that the person is not entitled 
to be indemnified under this Section or otherwise. 
 

(e) Notwithstanding the foregoing or any other provision of these By-Laws, no 
advance shall be made by the Corporation to an agent or non-officer employee if a 
determination is reasonably and promptly made by the Board by a majority vote of those 
Directors who have not been named parties to the action, even though less than a quorum, 
or, if there are no such Directors or if such Directors so direct, by independent legal 
counsel, that, based upon the facts known to the Board or such counsel at the time such 
determination is made: (1) The person seeking advancement of expenses (i) acted in bad 
faith, or (ii) did not act in a manner that he or she reasonably believed to be in or not 
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opposed to the best interests of the Corporation; (2) with respect to any criminal 
proceeding, such person believed or had reasonable cause to believe that his or her 
conduct was unlawful; or (3) such person deliberately breached his or her duty to the 
Corporation.  
 

(f) The indemnification provided by this Section in a specific case shall not be 
deemed exclusive of any other rights to which a person seeking indemnification may be 
entitled, both as to action in his or her official capacity and as to action in another 
capacity while holding such office, and shall continue as to a person who has ceased to be 
a Director, officer, employee, or agent and shall inure to the benefit of such person's 
heirs, executors, and administrators. 
 

(g) Notwithstanding the foregoing, but subject to subsection (j), the Corporation 
shall be required to indemnify any person identified in subsection (a) in connection with a 
proceeding (or part thereof) initiated by such person only if the initiation of such 
proceeding (or part thereof) by such person was authorized by the Board. 
 

(h) The Corporation’s obligation, if any, to indemnify or advance expenses to any 
person who is or was serving at its request as a director, officer, employee, or agent of 
another corporation, partnership, joint venture, trust, enterprise, or non-profit entity shall 
be reduced by any amount such person may collect as indemnification or advancement 
from such other corporation, partnership, joint venture, trust, enterprise, or non-profit 
entity. 
 

(i) Any repeal or modification of the foregoing provisions of this Section shall not 
adversely affect any right or protection hereunder of any person respecting any act or 
omission occurring prior to the time of such repeal or modification.  
 

(j) If a claim for indemnification or advancement of expenses under this Article is 
not paid in full within 60 days after a written claim therefor by an indemnified person has 
been received by the Corporation, the indemnified person may file suit to recover the 
unpaid amount of such claim and, if successful in whole or in part, shall be entitled to be 
paid the expense of prosecuting such claim. In any such action, the Corporation shall 
have the burden of proving that the indemnified person is not entitled to the requested 
indemnification or advancement of expenses under Delaware law. 
 
Sec. 8.2 Indemnification Insurance 
 

The Corporation shall have power to purchase and maintain insurance on behalf 
of any person who is or was a Director, officer, employee, or agent of the Corporation, or 
is or was serving at the request of the Corporation as a director, officer, employee, or 
agent of another corporation, partnership, joint venture, trust, enterprise, or non-profit 
entity against any liability asserted against such person and incurred by such person in 
any such capacity, or arising out of such person's status as such, whether or not the 
Corporation would have the power to indemnify such person against such liability 
hereunder. 
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Article IX Capital Stock 
 
Sec. 9.1 Certificates 

 
Each stockholder shall be entitled to a certificate or certificates in such form as 

shall be approved by the Board, certifying the number of shares of capital stock in the 
Corporation owned by such stockholder.  
 
Sec. 9.2 Signatures 
 

(a) Certificates for shares of capital stock of the Corporation shall be signed in the 
name of the Corporation by two officers with one being the Chair of the Board, the Chief 
Executive Officer, the President, or a Vice President, and the other being the Secretary, 
the Treasurer, or such other officer that may be authorized by the Board. Such certificates 
may be sealed with the corporate seal of the Corporation or a facsimile thereof.  
 

(b) If any such certificates are countersigned by a transfer agent other than the 
Corporation or its employee, or by a registrar other than the Corporation or its employee, 
any other signature on the certificate may be a facsimile. In the event that any officer, 
transfer agent, or registrar who has signed or whose facsimile signature has been placed 
upon a certificate shall cease to be such officer, transfer agent, or registrar before such 
certificate is issued, such certificate may be issued by the Corporation with the same 
effect as if such person were such officer, transfer agent, or registrar at the date of issue. 
 
Sec. 9.3 Stock Ledger 
 

(a) A record of all certificates for capital stock issued by the Corporation shall be 
kept by the Secretary or any other officer, employee, or agent designated by the Board. 
Such record shall show the name and address of the person, firm, or corporation in which 
certificates for capital stock are registered, the number of shares represented by each such 
certificate, the date of each such certificate, and in the case of certificates which have 
been canceled, the date of cancellation thereof.  
 

(b) The Corporation shall be entitled to treat the holder of record of shares of 
capital stock as shown on the stock ledger as the owner thereof and as the person entitled 
to vote such shares and to receive notice of meetings, and for all other purposes. The 
Corporation shall not be bound to recognize any equitable or other claim to or interest in 
any share of capital stock on the part of any other person, whether or not the Corporation 
shall have express or other notice thereof. 
 
Sec. 9.4 Transfers of Stock 
 

(a) The Board may make such rules and regulations as it may deem expedient, not 
inconsistent with law, the Restated Certificate of Incorporation, or these By-Laws, 
concerning the issuance, transfer, and registration of certificates for shares of capital 
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stock of the Corporation. The Board may appoint, or authorize any principal officer to 
appoint, one or more transfer agents or one or more transfer clerks and one or more 
registrars and may require all certificates for capital stock to bear the signature or 
signatures of any of them.  
 

(b) Transfers of capital stock shall be made on the books of the Corporation only 
upon delivery to the Corporation or its transfer agent of: (i) a written direction of the 
registered holder named in the certificate or such holder's attorney lawfully constituted in 
writing; (ii) the certificate for the shares of capital stock being transferred; and (iii) a 
written assignment of the shares of capital stock evidenced thereby.  
 
Sec. 9.5 Cancellation 
 

Each certificate for capital stock surrendered to the Corporation for exchange or 
transfer shall be canceled and no new certificate or certificates shall be issued in 
exchange for any existing certificate other than pursuant to Section 9.6 until such existing 
certificate shall have been canceled.  
 
Sec. 9.6 Lost, Stolen, Destroyed, and Mutilated Certificates 
 

In the event that any certificate for shares of capital stock of the Corporation shall 
be mutilated, the Corporation shall issue a new certificate in place of such mutilated 
certificate. In the event that any such certificate shall be lost, stolen, or destroyed, the 
Corporation may, in the discretion of the Board or a committee appointed thereby with 
power so to act, issue a new certificate for capital stock in the place of any such lost, 
stolen, or destroyed certificate. The applicant for any substituted certificate or certificates 
shall surrender any mutilated certificate or, in the case of any lost, stolen, or destroyed 
certificate, furnish satisfactory proof of such loss, theft, or destruction of such certificate 
and of the ownership thereof. The Board or such committee may, in its discretion, require 
the owner of a lost or destroyed certificate, or the owner's representatives, to furnish to 
the Corporation a bond with an acceptable surety or sureties and in such sum as will be 
sufficient to indemnify the Corporation against any claim that may be made against it on 
account of the lost, stolen, or destroyed certificate or the issuance of such new certificate. 
A new certificate may be issued without requiring a bond when, in the judgment of the 
Board, it is proper to do so.  
 
Sec. 9.7 Fixing of Record Date 
 

The Board may fix a record date in accordance with Delaware law.  
 
Article X Miscellaneous Provisions 
 
Sec. 10.1 Corporate Seal 
 

The seal of the Corporation shall be circular in form and shall bear, in addition to 
any other emblem or device approved by the Board, the name of the Corporation, the 
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year of its incorporation, and the words "Corporate Seal" and "Delaware." The seal may 
be used by causing it to be affixed or impressed, or a facsimile thereof may be 
reproduced or otherwise used in such manner as the Board may determine. 
 
Sec. 10.2 Fiscal Year 
 

The fiscal year of the Corporation shall begin the 1st day of January in each year, 
or such other month as the Board may determine by resolution.  
 
Sec. 10.3 Waiver of Notice 
 

(a) Whenever notice is required to be given by law, the Restated Certificate of 
Incorporation, or these By-Laws, a waiver thereof by the person or persons entitled to 
such notice, whether before or after the time stated therein, shall be deemed equivalent to 
notice. Neither the business to be transacted at, nor the purpose of, any regular or special 
meeting of the stockholders, Directors, or members of a committee of Directors need be 
specified in any waiver of notice. 

 
(b) Attendance of a person at a meeting shall constitute a waiver of notice of such 

meeting, except when the person attends a meeting for the express purpose of objecting, 
at the beginning of the meeting, to the transaction of any business because the meeting is 
not lawfully called or convened. 
 
Sec. 10.4 Execution of Instruments, Contracts, Etc. 
 

(a) All checks, drafts, bills of exchange, notes, or other obligations or orders for 
the payment of money shall be signed in the name of the Corporation by such officer or 
officers or person or persons as the Board, or a duly authorized committee thereof, may 
from time to time designate. Except as otherwise provided by law, the Board, any 
committee given specific authority in the premises by the Board, or any committee given 
authority to exercise generally the powers of the Board during intervals between meetings 
of the Board, may authorize any officer, employee, or agent, in the name of and on behalf 
of the Corporation, to enter into or execute and deliver deeds, bonds, mortgages, 
contracts, and other obligations or instruments, and such authority may be general or 
confined to specific instances.  
 

(b) All applications, written instruments, and papers required by any department 
of the United States Government or by any state, county, municipal, or other 
governmental authority, may be executed in the name of the Corporation by any principal 
officer or subordinate officer of the Corporation, or, to the extent designated for such 
purpose from time to time by the Board, by an employee or agent of the Corporation. 
Such designation may contain the power to substitute, in the discretion of the person 
named, one or more other persons. 
 
Sec. 10.5 Form of Records 
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Any records maintained by the Corporation in the regular course of business, 
including its stock ledger, books of account, and minute books, may be kept on, or be in 
the form of, magnetic tape, computer disk, or any other information storage device, 
provided that the records so kept can be converted into clearly legible form within a 
reasonable time.  
 
Article XI Amendments; Emergency By-Laws 
 
Sec. 11.1 By Stockholders 
 

These By-Laws may be altered, amended, or repealed, or new By-Laws may be 
adopted, at any meeting of the stockholders by the affirmative vote of the holders of at 
least 66 2/3 percent of the voting power of the then outstanding stock entitled to vote, 
voting together as a single class, provided that, in the case of a special meeting, notice 
that an amendment is to be considered and acted upon shall be inserted in the notice or 
waiver of notice of said meeting. 
 
Sec. 11.2 By Directors 
 

To the extent permitted by the Restated Certificate of Incorporation, these By-
Laws may be altered, amended, or repealed, or new By-Laws may be adopted, at any 
regular or special meeting of the Board by a resolution adopted by a vote of a majority of 
the whole Board.  
 
Sec. 11.3 Review by Self-Regulatory Subsidiaries 
 

For so long as the Corporation shall control, directly or indirectly, any Self-
Regulatory Subsidiary, any proposed adoption, alteration, amendment, change or repeal 
(an “amendment”) of any By-Law shall be submitted to the Board of Directors of each 
Self-Regulatory Subsidiary, and if any such proposed amendment must, under Section 19 
of the Act and the rules promulgated thereunder, be filed with, or filed with and approved 
by, the Commission before such amendment may be effective, then such amendment 
shall not be effective until filed with, or filed with and approved by, the Commission, as 
the case may be. 
 
Sec. 11.4 Emergency By-Laws 
 

The Board may adopt emergency By-Laws subject to repeal or change by action 
of the stockholders which shall, notwithstanding any different provision of law, the 
Restated Certificate of Incorporation, or these By-Laws, be operative during any 
emergency resulting from any nuclear or atomic disaster, an attack on the United States 
or on a locality in which the Corporation conducts its business or customarily holds 
meetings of the Board or the stockholders, any catastrophe, or other emergency 
condition, as a result of which a quorum of the Board or a committee thereof cannot 
readily be convened for action. Such emergency By-Laws may make any provision that 
may be practicable and necessary under the circumstances of the emergency.  
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Article XII The Self-Regulatory Subsidiaries 
 
Sec. 12.1 Self-Regulatory Organization Functions of the Self-Regulatory 
Subsidiaries 
 

(a) For so long as the Corporation shall control any Self-Regulatory Subsidiary, 
the Board of Directors, officers, employees and agents of the Corporation shall give due 
regard to the preservation of the independence of the self-regulatory function of each 
such Self-Regulatory Subsidiary and to its obligations to investors and the general public 
and shall not take any actions which would interfere with the effectuation of any 
decisions by the Board of Directors of any Self-Regulatory Subsidiary relating to its 
regulatory functions (including disciplinary matters) or the market structures or clearing 
systems which it regulates or which would interfere with the ability of any Self-
Regulatory Subsidiary to carry out its responsibilities under the Act.  

 
(b) All books and records of each Self-Regulatory Subsidiary reflecting 

confidential information pertaining to the self-regulatory function of such Self-
Regulatory Subsidiary (including but not limited to disciplinary matters, trading data, 
trading practices and audit information) which shall come into the possession of the 
Corporation, and the information contained in those books and records, shall be retained 
in confidence by the Corporation and the Directors, officers, employees and agents of the 
Corporation and shall not be used for any non-regulatory purposes. Nothing in these By-
Laws shall be interpreted as to limit or impede the rights of the Commission to access and 
examine such confidential information pursuant to the federal securities laws and the 
rules and regulations thereunder, or to limit or impede the ability of any officers, 
directors, employees or agents of the Corporation to disclose such confidential 
information to the Commission. The Corporation's books and records shall be subject at 
all times to inspection and copying by the Commission. The Corporation's books and 
records relating to each Self-Regulatory Subsidiary shall be maintained in the United 
States.  

 
(c) To the extent they are related to the activities of a Self-Regulatory Subsidiary, 

the books, records, premises, officers, Directors, agents, and employees of the 
Corporation shall be deemed to be the books, records, premises, officers, directors, agents 
and employees of such Self-Regulatory Subsidiary for the purposes of, and subject to 
oversight pursuant to, the Act.  
 
Sec. 12.2 Cooperation with the Commission 

 
The officers, Directors, employees, and agents of the Corporation, by virtue of 

their acceptance of such position, shall be deemed to agree to cooperate with the 
Commission and each Self-Regulatory Subsidiary in respect of the Commission’s 
oversight responsibilities regarding the Self-Regulatory Subsidiaries and the self-
regulatory functions and responsibilities of the Self-Regulatory Subsidiaries.  
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Sec. 12.3 Consent to Jurisdiction 
 
The Corporation and its officers, Directors, employees and agents, by virtue of 

their acceptance of such position, shall be deemed to irrevocably submit to the 
jurisdiction of the United States federal courts, the Commission, and each Self-
Regulatory Subsidiary for the purposes of any suit, action or proceeding pursuant to the 
United States federal securities laws, and the rules and regulations thereunder, arising out 
of, or relating to, the activities of any Self-Regulatory Subsidiary, and by virtue of their 
acceptance of any such position, shall be deemed to waive, and agree not to assert by way 
of motion, as a defense or otherwise in any such suit, action or proceeding, any claims 
that it or they are not personally subject to the jurisdiction of the United States federal 
courts, the Commission, or any Self-Regulatory Subsidiary, that the suit, action or 
proceeding is an inconvenient forum or that the venue of the suit, action or proceeding is 
improper, or that the subject matter of that suit, action or proceeding may not be enforced 
in or by such courts or agency. The Corporation and its officers, Directors, employees 
and agents also agree that they will maintain an agent, in the United States, for the service 
of process of a claim arising out of, or relating to, the activities of each Self-Regulatory 
Subsidiary.  
 
Sec. 12.4 Further Assurances 

 
The Corporation shall take such action as is necessary to insure that its officers, 

Directors, employees, and agents consent in writing to the applicability of Sections 12.1, 
12.2, and 12.3 with respect to activities related to each Self-Regulatory Subsidiary.  
 
Sec. 12.5 Board Action with Respect to Voting Limitations of the Certificate of 
Incorporation 

 
For so long as the Corporation shall control, directly or indirectly, any Self-Regulatory 
Subsidiary, a resolution of the Board to approve an exemption for any person under 
Article Fourth, Section C.6(b) of the Restated Certificate of Incorporation (the 
“Certificate”) shall not be permitted to become effective until such resolution has been 
filed with and approved by the Commission under Section 19 of the Act.  The Board may 
not approve an exemption under Article Fourth, Section C.6(b) of the Certificate: (i) for a 
registered broker or dealer or an Affiliate thereof (as defined in the Certificate) (provided 
that, for these purposes, an Affiliate shall not be deemed to include an entity that either 
owns ten percent or less of the equity of a broker or dealer, or the broker or dealer 
accounts for one percent or less of the gross revenues received by the consolidated 
entity); or (ii) an individual or entity that is subject to a statutory disqualification under 
Section 3(a)(39) of the Exchange Act. The Board may approve an exemption under 
Article Fourth, Section C.6(b) if the Board determines that granting such exemption 
would (A) not reasonably be expected to diminish the quality of, or public confidence in, 
the Corporation or the Self-Regulatory Subsidiaries or the other operations of the 
Corporation and its subsidiaries, on the ability to prevent fraudulent and manipulative 
acts and practices and on investors and the public, (B) promote just and equitable 
principles of trade, foster cooperation and coordination with persons engaged in 
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regulating, clearing, settling, processing information with respect to and facilitating 
transactions in securities or assist in the removal of impediments to or perfection of the 
mechanisms for a free and open market and a national market system, and  (C) would 
promote the prompt and accurate clearance and settlement of securities transactions (and 
to the extent applicable, derivative agreements, contracts and transactions), would assure 
the safeguarding of securities and funds in the custody or control of the Self-Regulatory 
Subsidiaries that are clearing agencies or securities and funds for which they are 
responsible, would foster cooperation and coordination with persons engaged in the 
clearance and settlement of securities transactions, and would remove impediments to 
and perfect the mechanism of a national system for the prompt and accurate clearance 
and settlement of securities transactions. 

 
Sec. 12.6 Amendments to the Certificate of Incorporation 
 

For so long as the Corporation shall control, directly or indirectly, any Self-
Regulatory Subsidiary, any proposed amendment of any provisions contained in the 
Corporation’s Restated Certificate of Incorporation shall be submitted to the Board of 
Directors of each Self-Regulatory Subsidiary, and if any such proposed amendment must, 
under Section 19 of the Exchange Act and the rules promulgated thereunder, be filed 
with, or filed with and approved by, the Commission before such amendment may be 
effective, then such amendment shall not be filed with the Secretary of State of the State 
of Delaware until filed with, or filed with and approved by, the Commission, as the case 
may be.  
 
Sec. 12.7 Self-Regulatory Subsidiaries 
 
In light of the unique nature of the Corporation and its subsidiaries, including the status 
of the Self-Regulatory Subsidiaries as self-regulatory organizations, the Board of 
Directors, when evaluating (A) any tender or exchange offer or invitation for tenders or 
exchanges, or proposal to make a tender or exchange offer or request or invitation for 
tenders or exchanges, by another party, for any equity security of the Corporation, (B) 
any proposal or offer by another party to (1) merge or consolidate the Corporation or any 
subsidiary with another corporation or other entity, (2) purchase or otherwise acquire all 
or a substantial portion of the properties or assets of the Corporation or any subsidiary, or 
sell or otherwise dispose of to the Corporation or any subsidiary all or a substantial 
portion of the properties or assets of such other party, or (3) liquidate, dissolve, reclassify 
the securities of, declare an extraordinary dividend of, recapitalize or reorganize the 
Corporation, (C) any action, or any failure to act, with respect to any holder or potential 
holder of Excess Shares and/or Notes (as defined in the Restated Certificate of 
Incorporation) subject to the limitations set forth in subparagraph 2 of paragraph C. of 
Article Fourth of the Restated Certificate of Incorporation, (D) any demand or proposal, 
precatory or otherwise, on behalf of or by a holder or potential holder of Excess Shares 
and/or Notes subject to the limitations set forth in subparagraph 2 of paragraph C. of 
Article Fourth of the Restated Certificate of Incorporation or (E) any other issue, shall, to 
the fullest extent permitted by applicable law, take into account all factors that the Board 
of Directors deems relevant, including, without limitation, to the extent deemed relevant, 
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(i) the potential impact thereof on the integrity, continuity and stability of the 
Corporation, the Self-Regulatory Subsidiaries, and the other operations of the 
Corporation and its subsidiaries, on the ability to prevent fraudulent and manipulative 
acts and practices and on investors and the public, (ii) whether such would promote just 
and equitable principles of trade, foster cooperation and coordination with persons 
engaged in regulating, clearing, settling, processing information with respect to and 
facilitating transactions in securities or assist in the removal of impediments to or 
perfection of the mechanisms for a free and open market and a national market system; 
and (iii) whether such would promote the prompt and accurate clearance and settlement 
of securities transactions (and to the extent applicable, derivative agreements, contracts 
and transactions), would assure the safeguarding of securities and funds in the custody or 
control of the Self-Regulatory Subsidiaries that are clearing agencies or securities and 
funds for which they are responsible, would foster cooperation and coordination with 
persons engaged in the clearance and settlement of securities transactions, and would 
remove impediments to and perfect the mechanism of a national system for the prompt 
and accurate clearance and settlement of securities transactions. 
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